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LABOR LEGISLATION POLICE POWER OP THE STATE. 

On August 10, 1906, the Court of Special Sessions of New 
York City, handed down a decision which has aroused much dis- 
cussion among the members of the legal profession generally. 
The Court decided in the case of People v. Williams, that that 
portion of Section 77, Article 6, entitled "Factories" of the Gen- 
eral Laws relating to Labor, which provided that no female shall 
be employed or permitted to work in any factory before 6 o'clock 
in the morning or after 9 o'clock in the evening of any day, etc., 
is an unconstitutional invasion of the rights of individual liberty 
and property and not within the police power of the Legislature. 

Strange to say, this decision has been the occasion of rather 
severe comment by several of the current legal periodicals. In 
examining this decision the fact must not be overlooked, how- 
ever, that its scope is by no means so far reaching as a cursory 
reading might seem to indicate. In fact another clause of the 
same statute, prohibiting women from working in factories more 
than ten hours a day, was not held to be unconstitutional, on the 
contrary the court intimated that the latter provision might well 
be viewed as a valid health law. People v. Williams, the court 
confined itself to a condemnation of that portion of the statute 
which authorized the conviction of an employer who should em- 
ploy a woman in manufacturing during certain prescribed hours 
irrespective of the number of hours she had worked or had con- 
tracted to work on the day in question. 

At present, in spite of the decision by the Supreme Court of 
the United States, in Lochner v. New York, 198 U. S. 45, holding 
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the limitation of a ten-hour day for employees of bakeries uncon- 
stitutional, there seems to be a growing sentiment in favor of the 
power of the State to enact such laws under the exercise of its 
police power. 

To give an exact definition of the police power of the Legisla- 
ture, which shall be neither too narrow nor too comprehensive, 
is probably impossible. The courts have consistently refused to 
to lay down any exact definition. Stone v. Mississippi, 101 U. S. 
814. The police power of a State, however, is co-extensive with 
self -protection, and has been, not inaptly, termed "the law 
of overruling necessity." It is that inherent and plenary power 
in the State which enables it to prohibit all things detrimental to 
the comfort and welfare of society. Lakeview v. Roschill Ceme- 
tery, 70 111. 194. The Legislature is endowed with discretion as 
to the extent to which its provisions shall go provided its acts do 
not go beyond the great principle of securing the public welfare. 
Its duty to provide for the public health and safety within well 
defined limits and with discretion is imperative. State v. Noyes, 
47 Me. 189. But the police power of the State can never be in- 
voked as an excuse for an arbitrary, oppressive and unjust legis- 
lation not in any way promotive of the public health, safety or 
morals. Davidson v. New Orleans, 96 U. S. 97. 

In many states statutes, which apparently regulate the in- 
dividual freedom of contract to a considerable degree, have 
recently been sustained as a valid exercise of the police power of 
the State. The Supreme Court of Massachusetts in Common- 
wealth v. Hamilton Mfg. Co., 120 Mass. 283, held that a statute 
forbidding the employment of women or children under 18, in 
manufacturing more than ten hours a day was constitutional 
as a valid health regulation. Also in the more recent case State 
v. Midler, (Oregon) 85 Pac. Rep. 855, it was held that a statute 
making it a misdemeanor for any employer to require any female 
to work in any factory, laundry or mechanical establishment 
more than ten hours a day, did not violate the 14th. Amend- 
ment of the Federal Constitution. 

Such statutes as those just described must, however, be sharp- 
ly distinguished from those of the character of the one repudiated 
in People v. Williams, Supra. There is no doubt that laws re- 
stricting the hours of labor uniformly for both sexes to reason- 
able periods would be valid as health regulations. And if we 
look upon limitations of the hours of labor in factories as a 
measure of physical protection, a discrimination between men 
and women cannot be condemned as arbitrary. Freund on Police 
Power, p. 298. But in every case where legislative enactments, 
which operate upon classes of individuals only, have been held 
valid, it has been where the classification was reasonable and 
not arbitrary. Leep v. St. Louis Ry. Co., 58 Ark. 407. 

Public policy requires the utmost freedom of contract. Print- 
ing Co. v. Lampson, L. R. Eq., Cas. 462. Under the constitu- 
tion women are entitled to the same rights as are secured to 
men. The law accords to her as to every other citizen, the 
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natural right to gain a livelihood by intelligence, honesty and 
industry in the arts, sciences, professions or other vocations. Be- 
fore the law her right to a choice of vocations cannot be denied 
or abridged on account of sex. Re Leach's Petition, 134 Ind. 665. 
There would seem to be no reasonable ground except the single 
one of physical protection why a woman should be deprived of 
the right to determine for herself how many hours during each 
day she can and may work in an employment conceded to be law- 
ful in itself and suitable for her to engage in. Ritche v. People, 
155 111. 88; Ex parte Kubach, 8t Cal. 274. The police power, no 
matter how broad, is not above the Constitution. It is true that 
the conflict between the legislative act and a specific provisions of 
the Constitution or fundamental law must be clearly apparent or 
the Judiciary will not be justified in holding it unconstitutional. 
Woodworth v. Union Pacific Ry. Co. 18 Cal. 600. But to be sus- 
tained, the act passed in pursuance of the police power must have 
some apparent relation to the ends sought to be accomplished, 
viz. , to the comfort safety and welfare of society. It cannot in- 
vade the rights of persons and property under the guise of a police 
regulation when it is not such in fact. Re Jacobs, 98 N. Y. 98; 
People v. Gillson, 109 N. Y. 389. 

Viewed in the light of the forgoing suggestions, the decision in 
People v. Williams, would seem to be in accord with the prevail- 
ing opinion at the present time. As was said in one of the com- 
ments on the case, it is probable that the chivalric favoritism for 
women, which prevails in this country probably more that any- 
where else, rather than any scientific conviction of sanitary or 
hygienic ends, is the basis of such legislation. 

CONTRACTS IN RESTRAINT OF TRADE CLEMONS VS. MEADOWS. 

A recent case reported in 94 S. W. 13, decided by the Court 
of Appeals of Kentucky, involves the legality of a contract be- 
tween two competing hotel proprietors, whereby one agreed, for 
a consideration, to keep his hotel closed for a period of three 
years. This agreement was held to be void, as the hotel keeper 
owed a duty to the public, and could not contract in violation 
of this duty. 

The law in regard to contracts in restraint of trade has under- 
gone a gradual and beneficial reform, largely due to the changed 
conditions of the commercial world. The earliest cases reported 
on this subject show that contracts in restraint of trade, even 
though limited as to time and place were void as being against 
the common law. Year Book 2 Hers. 5 fol. 5, p. 26 (1415). 

The strictness of this rule was due to the English law of ap- 
prenticeship. This law forbade any trade until a certain ap- 
prenticehip had been served and then a formal admission to a 
guild was required. The tradesman must have continued in 
that guild or do nothing. Naturally any agreement which 
would restrain his practicing his trade was severely dealt with. 
The courts would not allow a man to barter away his usefulness, 
and by enforced idleness, to a certain extent pauperize himself. 



